On October 26 Day assigned Leonard Martinez and Fred Baca to
strip topsoil in the C3 pit area (Tr. 185).  The work shift began
at 4 o1clock.  Day arrived at the topsoil pile about 4:30 p .m.
The operators had picked up their equipment from the ready line.
When he arrived at the site the men got into Day's pickup and they
drove the entire area, locating the limit stakes*  They drove to
the top of the topsoil,  At that point Day pointed out a muddy
area 15 to 20 feet in diameter (Tr. 186, 187).  Day asked Baca to
put two or three loads in the mudpile and for the blade to smooth
it over to make a good base for the scrapers (Tr. 187).  It took
about 15 minutes for three men to drive the area (Tr. 189).
During his drive around the area Day pointed out the mudhole but
he didn't see any hazards affecting safety (Tr. 190).

Day learned about the rollover around 7:30 p.m., as dusk was
settling in. He was then enroute to get a portable light for the
dumping area (Tr. 189, 190).

Day had been working dirt with heavy equipment for three
years.  Starting at the north end of this stockpile there was very
little slope at the edges, not less than a 4 1/2 to 5 to 1 angle,
proceeding southward the slope was about 5 to 1 (Tr. 191, 192).
The banked roadway varies from a 6 to 1 slope to a 3 to 1 slope.
The angle of the slope where the scraper rolled over was 5 to 1 or
between 5 1/2 to 6 to 1 (Tr. 193).

Day examined the scraper's tracks.  In his opinion the front
end of Martinez's scraper went over the edge.  Martinez could then
have turned his scraper downhill or he could have waited for
assistance.  But he tried to drive back uphill and this caused the
scraper to slide further downhill (Tr. 197).  Martinez was capable
of operating the scraper safely.  He had driven it for a week in
daylight.  Further, he had been trained to operate the scraper.
(Tr. 198).

Since the rollover accident the
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Day will evaluate slopes four to five times during a
workshift.  In reclamation they work 5 to 1 slopes ( Tr. 200).

For various reasons MSHA's photographs do not show the angle
of repose (Tr. 201-206).

Baca did not see any hazards at the site.  Day instructed the
operators to dump close to the edge so the blade could widen the
pile (Tr. 212).  The slopes of the topsoil pile varied from 3 to 1
to 5 to 1 (Tr. 213, 214).
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